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VIRGINIA: 

BEFORE THE 
STATE BUILDING CODE TECHNICAL REVIEW BOARD 

IN RE: Appeal of Todd Ferguson 
Appeal No. 26-03 

REVIEW BOARD STAFF DOCUMENT 

Suggested Statement of Case History and Pertinent Facts 

1. On April 3, 2024, Todd Ferguson (Ferguson) applied for a building permit to install 

a used manufactured home on the property located at 5405 Whitmill School Road, in Pittsylvania 

County (County), to replace the manufactured home that burned on December 17,2023.  The 

County denied his application for building permit citing excavation of the septic system 

distribution box, submittal of a Safe, Adequate, and Proper (SAP) Report from the Virginia 

Department of Health (VDH), and payment of all delinquent property taxes. 

2. Ferguson requested an appeal to the local appeals board for the inaction of the 

County to issue his requisite building permit in May of 2024.  The appeal was administratively 

denied by the County based on the requirements listed in Item #1 above and payment of the $200 

local appeals fee. Ferguson informed the County that he was indigent and could not afford the fee.  

Ferguson requested an indigent waiver or good cause exception for the local appeals fee which 

was denied by County.  

3. On May 15, 2026, after “the 25-month delay, shifting county demands, and 

arbitrary enforcement barriers” Ferguson further appealed to the Review Board.   

4. This staff document, along with a copy of all documents submitted, will be sent to 

the parties and opportunity given for the submittal of additions, corrections, or objections to the 
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staff document, and the submittal of additional documents or written arguments to be included in 

the information distributed to the Review Board members for the appeals hearing before the 

Review Board. 

Suggested Issues for Resolution by the Review Board 

1. Whether the appeal fee is required to be paid in order for the appeal to be considered 

as filed, processed, and heard by the local appeals board. 

2. Whether excavation of the septic system distribution box and submittal of a SAP 

Report from the Virginia Department of Health (VDH) is required to issue the requisite permit. 

3. Whether a building permit can be denied due to delinquent property taxes. 

2 

245



 

 

 

 

 (Page left blank intentionally) 

246



 
 
 
 

 
 

  
 

 

 

 

 

Basic Documents 

247



 

 

 

 

 (Page left blank intentionally) 

248



249



250



251



252



 

From: todd ferguson 
To: Luter, Travis (DHCD) 
Date: Friday, May 15, 2026 1:54:04 PM 
Attachments: Jason"s first letter to me june.pdf 

Second letter from Jason Inum.pdf 

Preview attachment Mr. Todd Ferguson 5-1-2026.pdfPreview attachment Mr. Todd Ferguson 
5-1-2026.pdf 

Mr. Todd Ferguson 5-1-2026.pdf 
81 KB 

Dear Mr. Luter, 

I am Todd Ferguson, a pro se litigant, formally requesting that the State Building Code 
Technical Review Board (SBCTRB) assume jurisdiction over my building permit application 
for 5405 Whitmill School Road. This request is based on a 25-month "Failure to Act" by 
Pittsylvania County and the imposition of unauthorized financial barriers to my due process. 

1. Timeline of Administrative Failure to Act The local building department has maintained 
a state of "incomplete" status on my permit for over two years, spanning two different 
administrations: 

April 3, 2024: Permit application initiated with Jason Inman for a like-for-like mobile 
home replacement following a December 2023 fire. 

May 2024: I hand-delivered a formal appeal to the local office. Under Jason Inman’s 
watch, this appeal was intercepted and ignored. 

Mid-2025: Otis Vaughan assumed the role of Building Official and has continued the 
policy of inaction and obstruction regarding the original appeal and permit. 

May 2026: The permit remains unissued, and no local board hearing has been 
convened. 

2. Misapplication of Septic "Triggers" The county is withholding my permit by demanding 
a destructive "Safe, Adequate, and Proper" (SAP) report. However, my project does not pull 
any legal "trigger" for Health Department intervention: 

Vested Rights (Va. Code § 15.2-2307): As a fire victim, I have a vested right to rebuild 
on my existing footprint. 

No Nexus: There is no increase in sewage flow and no change in the building footprint. 
Under the USBC, a building official lacks the authority to demand septic excavation for 
purely structural replacements (similar to replacing rafters or windows). 

Standard of Inspection (12 VAC 5-610-350): The county is demanding excavation of 
a distribution box without evidence of failure, violating the "visual" inspection standard 
for existing systems. 

3. Constitutional Barrier to Appeal The county has blocked my access to the Local Board of 
Building Code Appeals by demanding a $200 fee. As a fire victim with documented losses of 
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$47,500, the refusal to provide an indigent waiver or a " good cause"  exception is a 
Constitutional Procedural Due Process violation. A local fee schedule cannot be used to 
extinguish a state-mandated right to appeal. 

4. Documented Financial Waste The county’ s failure to act has caused significant financial 
injury: 

Alternative Housing (Rent): $17,500 ( $700/ mo x 25). 

Land Carrying Costs: $17,50 0 ($700/ mo x 25). 

Mobile Home Storage: $12,500 ( $500/ mo x 25). 

My home is currently deteriorating in storage while the local office refuses to perform a 
simple site visit. I am asking the State Board to exercise its authority under USBC § 119.5 to 
resolve this matter, as the local jurisdiction has proven unwilling or unable to provide due 
process. 

Sincerely, 

Todd Ferguson 540-355-9770 
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AMENDMENT TO0 COMPLAINT 

Vinginia Judicial Inquiry and Review Commission 
PO. Box 367, Richmond, Virginia 23218 

Complainant: Todd Ferguson, Pro Se 
Property Address: 5405 Whitmills School Road, Dry Fork, Virginia 24549 
Original Complaint Filed: May 18 2026 

NOTICE OF AMENDMENT AND SUPPLEMENTAL STATEMENT 

Complainant Todd Ferguson hereby amends his previously filed complaint with the 
Virginia Judicial Inquiry and Review Commission to include additional evidence 
and to clarify the procedural history of the building permit matter at 5405 
Whitmills School Road, Dry Fork, Virginia 24549. 

This amendment is submitted to provide the Commission with a complete and 
accurate record of the conduct complained of, including newly identified evidence 
of a functioning septic system predating the permit denial, and the dispositive 
procedural history of Complainant's Writ of Mandamus proceeding in Pitsylvania 
County Circuit Court. 

Regarding the Health Department: The Virginia Department of Health was named 
as a respondent in Complainant's Writ of Mandamus proceeding. Prior to 
resolution of that matter, the Health Department filed an order with the Circuit 
Court withdrawing from the proceeding entirely. It is Complainant's position that 
the Health Department's withdrawal reflects its recognition that its involvement in 
the pernit denial lacked legal authority and exposed it to significant liability. 
Having seen the weight of the evidence and the legal exposure, the Health 
Department wanted no further part in this matter. 

Regarding Pittsylvania County: Unlike the Health Department, Pitsylvania County 
refused to acknowledge the impropriety of its conduct. Despite the Health 
Department's withdrawal removing the sole predicate for the permit denial, the 
County continued to obstruct Complainant's right to a building permit. The Circuit 
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Court thereafter dismissed Complainant's Writ of Mandamus against the County 
with prejudice- an outcome that, on these facts, served to shield the County from 
accountability rather than resolve the matter on its merits. A dismissal with 
prejudice, following the Health Department's own retreat from this matter, is not a 
neutral procedural outcome. It is a substantive ruling that permanently bars 
Complainant from pursuing mandamus relief against the County –relief to which 
Complainant was entitled. 

This amendment attaches the following exhibits in support: 

Exhibit 1 - Declaration of Todd Ferguson (signed and dated) 
Exhibit 2 Receipt, George Burnett, Septic System Service (2022) 
Exhibit 3-Receipt, Septic System Pumped (2024) 
Exhibit 4-Circuit Court Order, Withdrawal of Health Department from Writ of 
Mandamus Proceeding 
Exhibit 5-Circit Court Order, Dismissal with Prejudice of Writ of Mandamus 
Against Pittsylvania County 
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From: todd ferguson 
To: Luter, Travis (DHCD) 
Cc: Otis C. Vaughan; Rou, Brandon (DHCD); Scott, Christopher (DHCD); Vincent.Shorter@pittgov.org; 

Dave.Arnold@pittgov.org; matt@gravittlaw.com; Heidi L. Jones 
Subject: Appeal No. 26-03 (Ferguson) — Petitioner"s Written Objection to Evidence 
Date: Tuesday, June 23, 2026 12:35:54 PM 

Mr. Luter, 

Please see Petitioner's Written Objection to Irrelevant and Unauthenticated Evidence 
Submitted by Respondent, below, regarding Appeal No. 26-03. 

PETITIONER'S WRITTEN OBJECTION TO IRRELEVANT AND UNAUTHENTICATED 
EVIDENCE SUBMITTED BY RESPONDENT 

VIRGINIA: BEFORE THE STATE BUILDING CODE TECHNICAL REVIEW BOARD 
IN RE: Appeal of Todd Ferguson — Appeal No. 26-03 

Todd W. Ferguson, Pro Se 
5405 Whitmell School Road 
Dry Fork, Virginia 24549 
Phone: 540-355-9770 
Email: Fergusont844@gmail.com 

Date: June 23, 2026 

To: W. Travis Luter, Sr., CBO 
Secretary to the State Building Code Technical Review Board 
Virginia Department of Housing and Community Development (DHCD) 

INTRODUCTION 

Petitioner Todd Ferguson respectfully submits this written objection to certain evidence 
submitted by Respondent Pittsylvania County in connection with Appeal No. 26-03. The Staff 
Document identifies three specific issues for resolution by this Board: (1) whether the local 
appeal fee was required; (2) whether excavation of the septic distribution box and a SAP 
report were required; and (3) whether a building permit may be denied for delinquent property 
taxes. Petitioner objects to portions of Respondent's submitted exhibits as irrelevant to these 
three issues, and separately objects to the authenticity of one exhibit Respondent has relied 
upon. 

OBJECTION 1: IRRELEVANT EVIDENCE NOT PERTAINING TO THE THREE ISSUES 
FOR RESOLUTION 

Respondent's Response includes attached materials, including the Writ of Mandamus petition 
filed by Petitioner in the Circuit Court of Pittsylvania County (Case No. CL24000802-00) and 
the subsequent order dismissing that petition with prejudice. Petitioner does not object to the 
Board's awareness that this prior proceeding occurred, as it is part of the relevant procedural 
history. However, Petitioner objects to the extent Respondent offers this material, or argues 
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from it, for any purpose beyond establishing that the proceeding occurred and concluded as 
reflected in the order itself. The substantive merits of the building permit denial were never 
adjudicated in that proceeding, as set forth in Petitioner's Reply, and the circuit court's 
procedural ruling on a discretionary writ of mandamus is not evidence relevant to whether 
Respondent properly applied Virginia Code Section 32.1-165 or the Virginia Uniform 
Statewide Building Code to Petitioner's permit application. To the extent Respondent intends 
for this material to suggest that the substance of Petitioner's claims has already been judicially 
rejected, Petitioner objects, as that is not an accurate characterization of what the circuit court 
actually decided. 

Petitioner further notes that Respondent's submission of the dismissal order, without including 
the related motion and order reflecting the Virginia Department of Health's withdrawal from 
that same proceeding, presents an incomplete procedural record. The Health Department was a 
named respondent in the Writ of Mandamus. An Assistant Attorney General of Virginia raised 
the prospect of withdrawing the Health Department from the proceeding, prepared the motion 
to do so, and sent it to Petitioner. Petitioner signed that motion, and the Assistant Attorney 
General filed it with the court. The Health Department was withdrawn without prejudice as a 
result. Petitioner is including that motion and order in his own update to the factual record 
before this Board, so that the Board has the complete procedural sequence: the Health 
Department's withdrawal without prejudice, initiated by the Commonwealth's own counsel, 
followed by the dismissal of the remaining claim against the county with prejudice. Petitioner 
objects to any reliance on the dismissal order in isolation, without the context of how and why 
the Health Department came to be withdrawn from that same case. 

OBJECTION 2: UNAUTHENTICATED DOCUMENT REPRESENTED AS THE 
OFFICIAL FIRE MARSHAL INCIDENT REPORT 

Respondent's Response identifies an attached document as the official Pittsylvania County 
Fire Marshal Incident Report concerning the fire at Petitioner's property on December 17, 
2023, labeling it as Exhibit I. Petitioner objects to the authenticity of this document. The 
document bears no signature line for the investigating officer, the Fire Marshal, or any other 
county official, and does not bear any certification indicating it is a true and complete copy of 
an official record. 

Petitioner has submitted a formal public records request to the county specifically requesting a 
certified copy of this report. Petitioner respectfully requests that this Board decline to rely on 
the document submitted as Exhibit I for any factual finding regarding the circumstances of the 
fire, the prior ownership or occupancy of the property, or Petitioner's standing to pursue this 
appeal, until and unless Respondent produces a properly authenticated, certified copy of this 
record. 

RELEVANCE TO THE THREE ISSUES FOR RESOLUTION 

None of the material addressed in this objection bears on the three issues the Staff Document 
has identified for the Board's resolution: the appeal fee waiver, the SAP and excavation 
requirement, and the delinquent tax basis for denial. Petitioner respectfully requests that the 
Board's consideration of this appeal be confined to evidence that is both authenticated and 
relevant to those three issues, and that the Board disregard or give no weight to the materials 
addressed above unless and until the deficiencies identified in this objection are cured. 
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CONCLUSION 

For the foregoing reasons, Petitioner respectfully requests that this Board: 

1. Decline to give weight to Respondent's dismissal order from Case No. CL24000802-00 as 
evidence bearing on the merits of the permit denial, in light of the incomplete procedural 
record presented; 
2. Decline to rely on the document submitted as Exhibit I as an authenticated Fire Marshal 
Incident Report until Respondent produces a certified copy; and 
3. Limit its consideration of the evidentiary record to matters relevant to the three issues 
identified in the Staff Document. 

Respectfully submitted, 

Todd W. Ferguson, Pro Se 
5405 Whitmell School Road 
Dry Fork, Virginia 24549 
Phone: 540-355-9770 
Email: Fergusont844@gmail.com 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Written Objection has been 
served upon the following parties via electronic mail (email) on the date indicated above: 

- Otis Vaughan, Chief Building Official, Pittsylvania County Community Development — 
Otis.vaughan@pittgov.org 
- W. Travis Luter, Sr., CBO, Secretary, State Building Code Technical Review Board, 
Virginia Department of Housing and Community Development — 
travis.luter@dhcd.virginia.gov 
- Brandon Rou, Virginia Department of Housing and Community Development — 
Brandon.Rou@dhcd.virginia.gov 
- Christopher Scott, Virginia Department of Housing and Community Development — 
Christopher.Scott@dhcd.virginia.gov 
- Vincent Shorter, County Administrator, Pittsylvania County — Vincent.Shorter@pittgov.org 
- Dave Arnold, Deputy County Administrator, Pittsylvania County — 
Dave.Arnold@pittgov.org 
- Matt Evans, County Attorney — matt@gravittlaw.com 
- Heidi Jones, Pittsylvania County — Heidi.jones@pittgov.org 

Todd W. Ferguson, Pro Se 
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COMMONWEALTH of VIRGINIA 

Marissa J . Levine, MD, MPH, FAAFP 
State Health Commissioner 

Department of Health 
P 0 BOX 2448 

RICHMOND, VA 23218 

September I , 20 17 

MEMORANDUM 

TO: District Health Directors 
Environmental Health Managers 
Office of Environmental Health Services Staff 
Onsite Soil Evaluators 
Professional Engineers 

GMP#2017-03 

Onsite System Operators and Installers 

THROUGH: MarissaJ. Levine, MD, MPH, FAAFt r/0 t..' A I I~ 
State Health Commissioner '11>'( p Jt-1~ 

THROUGH: Allen Knapp, Director //;/} I _Ji' / /'fP-
Oftice of Environmental Health Services (; {{;1..--,;t:', fi K 

FROM: Dwayne Roadcap, Director ~ 
Division of Onsite Sewage and Water · S', En~ir9R~ntal Engineering 
and Marina Programs ._ ~ 

SUBJECT: GUIDANCE MEMORANDA AND POLICY (GMP) 2017-03 
Safe, Adequate, and Proper Reviews 

TIY 7-H OR 
1-800-828-11 20 

PURPOSE: This policy establishes the procedure for processing a building officiaJ request for 
safe, adequate, and proper determination pursuant to Va. Code § 32.1-165. 

SCOPE: 

This policy identifies the minimum review and paperwork needed to process a request from 
a locaJ building official pursuant to Va. Code§ 32.1-165. The referenced Code section requires 
building officials to seek and obtain authorization from local health departments prior to issuing a 
building permit. Authorization to issue those permits rests upon a health department determination 
the existing or proposed onsite sewage system is safe, adequate, and proper for the subject building 
designed for human occupancy. Exceptions to this policy will require approval and consultation 
with the Office of Environmental Health Services (OEHS). 

'
~DH~~~~~~NT 

OF HEALTH 
Protecting You and Your Environment 
www.vdh.virglnia .gov 
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GMP #2017-03 
September 1, 2017 
Page 2 of 29 

The Virginia Department of Health (VDH) receives numerous types of requests for onsite 
sewage inspections and some situations fall outside the scope of this policy. For example, this 
policy would not apply to multiple requests from a building official for a community-wide need, 
perhaps because of a natural disaster (flooding, tornado, or hurricane).  Another possible example 
could be when multiple sewage systems are located close together as found in a mobile home park 
and there is a long history of failing sewage systems at the location.  In these types of situations, 
processing an individual request from the building official may not protect public health or 
groundwater supplies unless historical failures were addressed on a community-wide scale.  This 
policy also does not address evaluation procedures for a sewage system being sold through a real 
estate transfer or a sewage system being evaluated as part of a revised subdivision plat.  

For pools, decks, garages, pole barns, sidewalk installations, and other structures not 
designed for human occupancy, the local building official may ask VDH to determine whether 
proposed construction will interfere with the existing sewage system’s function. For these 
situations, VDH lacks authority to determine whether the sewage system is safe, adequate, and 
proper as contemplated by the Code.  However, as a courtesy to the building official, and by request 
(see attachments 2a and 2b), VDH may process the request (see attachment 3b). 

AUTHORITY: 

Va. Code § 32.1-165, as amended and effective as of July 1, 2016, provides authority for the 
procedures outlined in this policy (see attachment 4).  Va. Code § 32.1-165 states, “No county, city, 
town, or employee thereof shall issue a permit for a building designed for human occupancy 
without the prior written authorization of the Commissioner or his agent.” "Safe, adequate, and 
proper" means a treatment works that complies with the Board of Health’s currently effective 
regulations.  VDH may approve an older sewage system that does not comply with current 
regulations provided the sewage system (1) complies with the regulatory requirements in effect at 
the time of its installation, (2) is not failing, and (3) can be expected to function properly given its 
design and construction for the sewage flow and strength. 

Additionally, Va. Code § 32.1-165 allows VDH to accept a certified evaluation from 
qualified private sector professionals.  VDH may perform an inspection of the private sector 
professional’s work, but is not required to do so.  The law also allows an owner to voluntarily 
upgrade an existing onsite sewage system.  

In accordance with Va. Code §§ 36-98 et seq., 32.1-12, and 32.1-163, VDH and the Virginia 
Department of Housing and Community Development (VDHCD) agreed to coordinate respective 
jurisdictional responsibilities through a memorandum of agreement (MOA).  The current MOA 
states when a local building official asks VDH for a determination of “safe, adequate, and proper,” 
VDH will apply the standards required by current regulations to evaluate the request (see 
Attachment 8).  Current regulations represent the minimum standards necessary to adequately 
protect public health, the environment, and groundwater supplies.  

Va. Code § 32.1-164.1:1 allows owners with failing sewage systems, or those who 
want to voluntarily upgrade their sewage system the option to request a waiver from 
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GMP #2017-03 
September 1, 2017 
Page 3 of 29 

additional treatment and/or pressure dosing.  The Commissioner shall grant any request for 
such waiver, unless the Commissioner finds the failing system was installed illegally 
without a permit. Any such waivers shall be recorded in the land records of the clerk of the 
circuit court in the jurisdiction in which the property on which the relevant onsite sewage 
system is located.  

BACKGROUND: 

When a property owner wants to construct a building for human occupancy, such as replace 
a mobile home, construct an addition to an existing dwelling, or replace a damaged or destroyed 
home, the owner must first obtain a building permit from the local building official.  The local 
building official will ask VDH whether the existing sewage system is acceptable (or “safe, 
adequate, and proper”). In many cases, the sewage system does not comply with current health 
department regulations as the sewage system installation was completed under prior, less stringent 
requirements.  

As a result, some property owners could spend considerable money to upgrade the existing 
sewage system to comply with current regulations, even though the owner could continue using the 
old sewage system (without change) but for the request for a new building permit.  The amendments 
to Va. Code § 32.1-165 provide VDH discretion to approve an older sewage system as 
nonconforming to the current regulatory standards, provided the status quo remains the same (i.e., 
there is no change in sewage flow or strength; the sewage system was installed in accordance with 
regulations in effect at the time of installation; the sewage system is not failing; and the sewage 
system can be expected to function properly).  

PROCEDURAL OUTLINE: 

Staff is encouraged to work with respective local building departments to ensure excellent 
customer service and proper implementation of the Code and this policy. See attachment 1 for a 
business flow path for processing requests pursuant to Va. Code § 32.1-165; requests are expected 
to be processed within 15 business days of receipt as follows: 

1. The local health department (LHD) receives a request from the local building official for a 
review pursuant to Va. Code § 32.1-165.  See attachment 2a. 

a. Upon receipt of the request, if unaccompanied by an application from the property 
owner, LHD must contact the property owner to obtain the owner’s permission for 
review.  See attachment 2b.   

2. LHD receives an application from the property owner for a review pursuant to Va. Code § 
32.1-165. See attachment 2b. 

a. The request from the building official and the application from the property owner 
(or agent) provides authority for review pursuant to Va. Code § 32.1-165 and grants 
permission for staff to enter the property and perform required evaluation. 
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GMP #2017-03 
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b. If the application is incomplete, staff must deny the application by notifying the 
owner in writing.  The denial must explain the reasons why the application is 
incomplete and provide an opportunity to appeal.  The owner can resubmit a new 
application at any time.  See attachment 5. 

c. If the request and application indicates a subject structure is not designed for human 
occupancy, staff should contact the local building official.  In the event the building 
official confirms the proposed structure is not designed for human occupancy, staff 
can use attachment 3b for the response. 

3. After receiving the request from the building official and the property owner (or agent), staff 
should complete a review of paper and electronic records within two business days of 
receiving a complete application.  Staff must also request copies of septic tank pumping 
records or operation and maintenance (O&M) records for the onsite sewage system, if 
available. 

a. If the application is complete and does not contain supporting work from a licensed 
private sector professional, staff must schedule a site visit at a date and time 
acceptable to the property owner (or agent).  As best practice, office support staff 
should schedule the site visit when the property owner (or agent) submits the 
completed application to the local health department. 

b. If the application is complete and contains a certified private sector evaluation as 
authorized by the Code1, VDH may perform a field inspection of the private sector 
work before issuing an approval, but an inspection is not required.  Review of private 
sector work should be consistent with guidelines established in GMP #2017-01 or 
successor policy, meaning at least 10% of each licensee’s work will be evaluated by 
completing a Level 2 (field) review.  Staff is expected to process requests and 
complete applications within 5 business days of receipt when accompanied by a 
supporting private sector certified evaluation, unless the property owner (or agent) 
agrees to a different timeframe. Completion of attachment 3a constitutes a certified 
evaluation. 

For commercial and multi-family dwellings greater than 1,000 gallons per day in 
design flow, the property owner must submit a certified evaluation from a private 
sector professional; otherwise, the application is incomplete. 

c. For conventional onsite sewage system requests without supporting work from the 
private sector, at a minimum, the property owner must uncover the septic tank and 

1 In accordance with Va. Code § 32.1-165, staff may accept certified evaluations from (i) a professional engineer 
licensed pursuant to Chapter 4 of Title 54.1; (ii) an onsite soil evaluator, onsite sewage system operator, or onsite 
sewage system installer licensed pursuant to Chapter 23 of Title 54.1; (iii) or other individual with an appropriate 
certification from the National Sanitation Foundation, or equivalent for “safe, adequate and proper.”  
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distribution box for inspection, unless the property owner requests and receives a 
waiver from this policy expectation using the application provided in Attachment 2b.  
If the owner believes uncovering the septic tank and distribution box would create a 
financial or other hardship, the property owner may request an exemption. If the 
owner has a licensed private sector professional assist with locating and uncovering 
the system they can submit a private sector evaluation as previously mentioned and a 
VDH site visit may not be needed.  

The EH Manager, Supervisor, Technical Consultant or EHS Senior may grant a 
waiver from uncovering components on a case-by-case basis.  Staff may consider an 
exemption for the following reasons: 

1. The owner has O&M records within the past 5 years of the request for 
a building permit. 

2. The owner reports uncovering system components would likely cause 
damage to system components or would be too costly.  

3. The owner has accurate field measurements for the location of the 
septic tank and distribution box.    

4. Other hardships outweigh the benefit of an inspection of the system 
components. 

5. Other facts indicate an inspection of the system components is not 
necessary (e.g., the sewage system is less than 5 years old; the tank 
was recently pumped; accurate records exist, etc.).    

Prior to the site visit, staff should make reasonable efforts to locate and obtain any 
previous records for the sewage system.  Staff should provide any records found to 
help the owner locate system components.  When a record of approval exists for the 
sewage system, that approval and permit remains effective until the system fails or 
there is a change in effluent flow or strength. 

Lack of records does not automatically indicate the sewage system was installed 
without a permit and should not be used as the sole reason for denying a request 
pursuant to Va. Code § 32.1-165.   

If the sewage system is more than five years old and the owner has no inspection or 
septic tank pumping records, staff should recommend the owner pump the septic 
tank, unless other facts dictate pumping is unnecessary.  

4. If the owner uncovers the septic tank and distribution box for inspection, staff shall observe 
the septic tank and distribution box’s condition and require repairs or recommend voluntary 
upgrades using best practices and professional judgment.  Staff must notify the owner in 
writing if a repair is required (see attachment 6).   

a. During the site visit, staff must create an accurate field sketch with “triangulated” 
measurements to locate system components (see attachments 3a and 3b) to the extent 
possible. Staff may, but is not required to, perform a site and soil evaluation to 
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determine the depth to soil-limiting features.  All field measurements, soil evaluation 
observations, and site sketches shall be provided to the owner with the agency’s case 
decision to approve or deny the request. 

Using attachment 3a or 3b, depending whether the request is associated with a 
structure designed for human occupancy, staff must estimate the number and length 
of percolation trenches and update electronic records in the Virginia Environmental 
Information System (VENIS) database for the property (see attachment 7). 

b. If prior records document compliance with current regulations for dispersal of septic 
tank effluent and staff determines (1) the sewage system is not failing,2 (2) was 
installed in accordance with the regulation in effect at the time of its installation, (3) 
there is no increase in effluent strength or flow, and (4) the sewage system can be 
expected function properly, then staff shall approve the request as “safe, adequate 
and proper” (complies with current regulations) using Attachment 3a (for requests 
associated with human occupancy) or Attachment 3b (for requests not associated 
with human occupancy). 

c. If sufficient information to determine whether the sewage system complies with 
current regulations is unavailable (i.e., unknown depth to limiting features, unknown 
depth of system installation, etc.), or where staff determines the sewage system does 
not comply with current regulations, then staff must approve the request as “non-
conforming,” provided (1) the sewage system is not failing, (2) was installed in 
accordance with the regulation in effect at the time of its installation, (3) there is no 
increase in effluent strength or flow, and (4) the sewage system can be expected 
function properly.  Approval should be documented by using Attachment 3a (for 
requests associated with human occupancy) or Attachment 3b (for requests not 
associated with human occupancy).  

i. With respect to horizontal separation distances to structures already installed 
at the time of the site visit (shed, gazebo, sidewalk, playground set, or other 
landscaping feature over the footprint of the dispersal field), staff must note 
whether those structures could potentially have a negative impact on the 
proper function or ability to perform O&M.  However, these features would 
not normally result in a denial (see paragraph 4.d below), and staff could 
approve the sewage system as “nonconforming” to the current regulations.  

2 12VAC5-610-350. Failure of a sewage disposal system.  For the purpose of requiring correction of a malfunctioning sewage 
disposal system the presence of raw or partially treated sewage on the ground's surface or in adjacent ditches or waterways or 
exposure to insects, animals or humans is prima facie evidence of such system failure and is deemed a violation of these regulations. 
Pollution of the groundwater or backup of sewage into plumbing fixtures may also indicate system failure. 
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ii. If staff finds an existing (unpermitted, prior to 1990) well is insufficiently 
offset from the existing sewage system, staff should note the horizontal 
separation, and make appropriate recommendations with respect to testing or 
relocating the drinking water source.  Unless a regulatory violation exists (see 
paragraph 4.d below), then staff may approve the use as nonconforming. 

iii. A property owner may voluntarily upgrade the sewage system if desired.  

d. If staff determines facts warrant denial of the request for “safe, adequate and proper,” 
staff must issue a Notice of Alleged Violation (NOAV) accurately describing and 
explaining why observations indicate the property owner may be violating applicable 
regulation and law, and provide the property owner with a right to appeal.  The 
owner may file a new application to repair or replace the existing sewage system, or 
appeal the adverse decision, in accordance with the NOAV and denial for safe, 
adequate and proper pursuant to Va. Code § 32.1-165.   

Upon approval of a repair, staff may provide a copy of the construction permit to the 
local building official and issue an approval using Attachment 3a or 3b.  The 
property owner may also request the system be evaluated according to current 
regulations.  For systems without documentation, this requires a new site and soil 
evaluation. 

5. For an alternative discharging sewage system or an alternative onsite sewage system 
(AOSS), the owner should supply the most recent O&M records.  If the request is within 12 
months of the most recent operator report indicating the system is functioning properly, a 
site visit by VDH staff is not necessary.  Staff should perform a site visit in accordance with 
guidelines established in GMP #2017-01or successor policy, meaning at least 10% of each 
licensee’s work will be evaluated by completing a Level 2 (field) review. Upon review, 
staff may approve the system, either as “non-conforming,” or meeting current regulations, 
depending on the facts gathered from the files. 

If no current operator report for the alternative discharging system or alternative onsite 
sewage system is available, staff must deny the request and provide the owner with a 
NOAV. 
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 Attachment  1 -

 Attachment  2a -

2b -

 Attachment  3a -

3b – 
 Attachment  4 -

 Attachment  5 -

 Attachment  6 -

 Attachment  7 -

 Attachment 8 -

Flow Chart: SAP Review of an Existing System 

Request from local building official 

Application from property owner 

Evaluation Form (designed for human occupancy) 

Evaluation Form (not designed for human occupancy) 
Virginia Code § 32.1-165 

Denial letter 

NOAV letter 

Screenshot of data entry requirements for VENIS 

MOA between VDHCD and VDH 

321



G
M

P 
#2

01
7-

03
 

Se
pt

em
be

r 1
, 2

01
7 

Pa
ge

 9
 o

f 2
9 

A
tta

ch
m

en
t 1

 
Fl

ow
 C

ha
rt

: R
ev

ie
w

 o
f E

xi
st

in
g 

Sy
st

em
s 

322

Re
ce

iv
e §

32
.1

-1
65

 re
qu

es
t 

fro
m

 b
ui

ld
in

g 
of

fic
ia

l a
nd

 
pr

op
er

ty
 o

w
ne

r 

Is
 th

er
e a

n 
in

cr
ea

se
 in

 fl
ow

 
or

 e
ffl

ue
nt

 st
re

ng
th

? 

YE
S 

H
as

 a
 co

ns
tru

ct
io

n 
pe

rm
it 

be
en

 is
su

ed
 m

at
ch

in
g 

th
e 

ch
an

ge
 in

 u
se

? 

D
oe

s t
he

 re
qu

es
t c

on
ta

in
 a

 
ce

rti
fie

d 
ev

al
ua

tio
n 

fro
m

 a
 

qu
al

ifi
ed

 p
riv

at
e 

se
ct

or
 

in
di

vi
du

al
? 

O
w

ne
r u

nc
ov

er
s s

ep
tic

 
ta

nk
 an

d 
di

str
ib

ut
io

n 
bo

x,
 

un
le

ss
 w

ai
ve

d.
 P

er
fo

rm
 

sit
e v

isi
t t

o 
ev

al
ua

te
. 

N
O

 

D
oe

s p
riv

at
e 

ev
al

ua
tio

n 
re

co
m

m
en

d 
ap

pr
ov

al
? 

YE
S 

D
oe

s s
ys

te
m

 a
pp

ea
r t

o 
be

 fu
nc

tio
ni

ng
 

pr
op

er
ly

? 

D
en

y 
re

qu
es

t. 
 Is

su
e 

N
O

A
V

. O
w

ne
r 

ca
n 

fil
e n

ew
 a

pp
lic

at
io

n.
  N

ot
ify

 
ow

ne
r o

f R
ig

ht
 to

 A
pp

ea
l. 

 

A
pp

ro
ve

 re
qu

es
t. 

N
O

 

A
re

 th
er

e 
re

co
rd

s 
or

 fa
ct

s 
to

 
in

di
ca

te
 th

e 
se

w
ag

e 
sy

st
em

 
co

m
pl

ie
s 

w
ith

 c
ur

re
nt

 
re

gu
la

tio
ns

? 
A

pp
ro

ve
 a

s “
sa

fe
, 

ad
eq

ua
te

, a
nd

 
pr

op
er

.”
 

N
O

 
Y

ES
 

N
O

 

YE
S 

N
O

 

YE
S 

H
av

e 
co

nd
iti

on
s c

ha
ng

ed
 

fr
om

 th
e 

or
ig

in
al

 p
er

m
it 

af
fe

ct
in

g 
ho

riz
on

ta
l 

se
pa

ra
tio

n 
to

 s
he

llf
is

h 
w

at
er

, 
ot

he
r b

od
ie

s 
of

 w
at

er
, o

r 
w

el
ls

? 

D
et

er
m

in
e 

N
ex

t S
te

ps
, 

in
cl

ud
in

g 
IF

FC
 w

ith
 In

te
nt

 to
 

Re
vo

ke
, N

O
A

V
, o

r o
th

er
 

w
rit

te
n 

re
sp

on
se

. 
Co

ns
ul

t 
O

EH
S.

  

N
O

 

A
pp

ro
ve

 re
qu

es
t. 

M
ay

 
pe

rfo
rm

 fi
el

d 
re

vi
ew

 as
 a 

qu
al

ity
 a

ss
ur

an
ce

 c
he

ck
 to

 
co

nf
irm

 ev
al

ua
tio

n.
 

Y
ES

 
N

O
 

YE
S 

 
 

 
 

 
 

 
 

  
 

 

  
 

 

 
  

  
 

 

  

 
 

 
  

  
 

  

 
 

 
 

 
 

 
  

 

  
  

  
 

 

D
en

y 
Re

qu
es

t. 
A

dv
ise

 
N

ex
t s

te
ps

. 
Po

te
nt

ia
lly

 
Is

su
e N

O
A

V
/In

te
nt

 to
 

Re
vo

ke
, C

on
sid

er
 IF

FC
. 

D
et

er
m

in
e n

ex
t s

te
ps

. 
M

ay
 re

qu
ire

 
co

ns
ul

ta
tio

n 
w

ith
 

O
EH

S.
 

A
pp

ro
ve

 re
qu

es
t a

s n
on

 
co

nf
or

m
in

g.
 



 
 

   
 

  
      

 
                    
 
 

 
 

 

 
   

 

  
 

 
 

 
  

 

 
 

 
 
 
 

   
 

 
 
 

 
   

 
 

 

_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________________________________________________ 
_____________________________________________ 

GMP #2017-03 
September 1, 2017 
Page 10 of 29 

Attachment 2a:  Application for Health Department Review from Building Official 

COUNTY 
SEAL HERE 

Request for Health Department Review 

Building/Zoning Department Use Only: 

The ___________________ (County/City) Building and/or Zoning Department hereby requests that the 
Virginia Department of Health evaluate the onsite sewage system and/or water supply on the property 
described below to determine whether: 

� The existing onsite sewage disposal system is safe, adequate and proper (SAP) for the proposed use 
(see §32.1-165 of the Code of Virginia). Note: This block can only be marked if the structure is designed 
for human occupancy. 

� The proposed use will encroach upon the existing onsite sewage disposal system and/or water supply. 

� Other or Comments: 

� Attachments (sketch, building plans, plat) 

Building/Zoning Official Signature:  __________________________________ 

Date:____________________________________________________________ 

Note:  This written application is not required if an electronic process is already in place 
for the local building official to request a SAP evaluation from the local health department.  
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Attachment 2b: Request for Health Department Review 
To Be Completed By Property Owner Or Agent: 

 Owner Name:         _________________ Home Telephone:  _______________ 
Mailing Address:  _________________ Office Telephone:  _______________

    _________________ Cell Phone:             _______________ 
e-mail address:   __________________ 

Agent Name:       _________________ Home Telephone:  _______________ 
Mailing Address: _________________ Office Telephone: _______________ 

 __________________ Cell Phone:            _______________ 
e-mail address:  __________________ 

Property Location (provide directions from local health department): 

Tax Map:  _______________________________________ PIN # ________________________ 
Subdivision Name (if applicable):_____________________  Lot # _________________________ 

Current Use (include # of Bedrooms):________________________________________ 
Proposed Use (include # of Bedrooms):_______________________________________ 
Please attach any recent records of onsite system (Pump-outs, or Operation and Maintenance Reports). 
Has property been occupied during previous 30 day period:  Y  or N 
The septic tank and distribution box are uncovered for inspection:  Y or N Components will be uncovered by _________ (date). 
(To prevent potential damage to the system VDH recommends homeowners first contact Miss Utility for marking any underground 
utilities.  The septic tank and distribution box should be carefully excavated by hand.) 
Uncovering the septic tank and distribution box would cause an undue hardship:  Y or N If Y reasons for hardship: 

(Examples of hardship: system is relatively new, recently pumped, accurate records exist, or excavation would likely damage 
components.) 

Related Building Permit #:___________________________ Health Department I.D.#:  ______________ 

PLEASE READ CAREFULLY: 

This report is only intended to address the above referenced request and does not address evaluation 
procedures for sewage systems being sold through real estate transfers, or systems and water supplies being re-
used as part of a subdivision process.  This document specifically addresses VDH’s implementation of § 32.1-165 
of the Code of Virginia and is not to be used for any unauthorized use. 

The property boundaries and building locations are clearly marked or identified at the property. I give 
permission to the Virginia Department of Health to enter the property described, if necessary, for the purpose 
of processing this application.  An accurate sketch of the property, existing structures, wells, sewage disposal 
systems, and proposed structure(s) is attached. 

Owner/Agent Signature:__________________________________    Date:______________________ 
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Attachment 3a: Findings: 
Review pursuant to Va. Code § 32.1-165 

Name: _______________________________________________________________ 

Phone Number: _______________________________________________________ 

Subdivision: (If Applicable) ___________________ Section: ___________ Lot: ____________ 

Physical Address: _____________________________________________________________ 

Is the existing onsite sewage system safe, adequate and proper or approvable as nonconforming for 
the proposed use? 

_____ (YES)   Comments: _____________________________________________________________ 

_____ (NO)    Comments: _____________________________________________________________ 

Other Comments: 

Please note that each evaluation is based on a case by case basis and may or may not include a 
Department site visit. There is no guarantee given or implied that this sewage disposal system will 
continue to function properly in the future. In the event of a sewage disposal malfunction, the 
owner will be responsible for any repairs or other actions deemed necessary by the Department to 
correct the situation. 

Turn Document Over for Site Sketch and Signature. 
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Site Sketch: 

SIGNATURE: ___________________________________                             
DATE:__________________ 

An owner may challenge a denial by requesting an Informal Fact-Finding Conference (IFFC) within 30 
days of receipt of a decision. All requests for an IFFC must be sent in writing to the District Health 
Director and cite the reason or reasons for the request. 
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Attachment 3b:   Findings and Worksheet for a Courtesy Review of Building 
Plans not designed for Human Occupancy 

Name: ______________________________________________________________________ 

Phone Number: _______________________________________________________________ 

Subdivision: (If Applicable) ___________________ Section: ___________ Lot: ____________ 

Physical Address: _____________________________________________________________ 

Section 1 Courtesy Review: 

For pools, decks, garages, pole barns, sidewalk installations, and other structures not 
designed for human occupancy, the local building official may ask VDH to consider whether 
proposed construction could impact the existing sewage system’s function. For these situations, 
VDH lacks authority to determine whether the sewage system is safe, adequate, and proper as 
contemplated by the Code.  However, as a courtesy to the building official, and by request (see 
attachments 2a and 2b), VDH may process the request. 

Comments:_____________________________________________ 

There is no guarantee given or implied that the proposed construction will not interfere with any 
components of the sewage disposal system and/or water supply. The Department is simply 
performing a courtesy review for the locality to try and identify any potential conflicts based on 
information available. In the event of damage to a sewage disposal system or well during 
construction, the owner will be responsible for any repairs or other actions deemed necessary by 
the Department to correct the situation. 

Turn Document Over for Site Sketch and Signature. 
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Site Sketch: 

Health Department Official Signature:  

NAME: _____________________ SIGNATURE: ___________________________________  

DATE: _______________________________________________________________________ 
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Attachment 4: Copy of Va. Code § 32.1-165 

“§ 32.1-165. Prior approval required before issuance of building permit; approved sewage system or 
nonconforming system. 

A. No county, city, town, or employee thereof shall issue a permit for a building designed for human 
occupancy without the prior written authorization of the Commissioner or his agent. The 
Commissioner or his agent shall authorize the issuance of such permit upon finding that safe, 
adequate, and proper sewage treatment is or will be made available to such building, or upon 
finding that the issuance of such permit has been approved by the Review Board. "Safe, adequate, 
and proper" means a treatment works that complies with applicable regulations of the Board of 
Health that are in effect at the time of application. 

B. The Commissioner shall develop an application and procedure for evaluating an installed 
treatment works and to determine whether to authorize issuance of a permit for a building 
designed for human occupancy. 

C. Nothing in this section shall be construed to prevent the Commissioner or his agent from 
approving the use of a nonconforming treatment works, provided the treatment works was 
installed in accordance with the Board of Health’s applicable regulations in effect at the time of 
its installation, is not failing, and is designed and constructed for the sewage flow and strength 
expected from the building. 

D. Nothing in this section shall be construed to prevent an owner of real property from receiving a 
voluntary upgrade pursuant to § 32.1-164.1:3, or other permit, as a condition of approval as a 
nonconforming treatment works. 

E. The Board, Commissioner, and Department may accept a certified evaluation from (i) a 
professional engineer licensed pursuant to Chapter 4 of Title 54.1; (ii) an onsite soil evaluator, 
onsite sewage system operator, or onsite sewage system installer licensed pursuant to Chapter 23 
of Title 54.1; (iii) or other individual with an appropriate certification from the National 
Sanitation Foundation, or equivalent. The Department may perform an inspection of the certified 
evaluation but shall not be required to perform a field check prior to the issuance of the written 
authorization in subsection A.” 
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Attachment 5: Denial Letter 
Page 1 of 2 

<LHD address> 

<Date> 

<owner> 
<owner address>  

Certified Mail ___________________________________ 

RE: <property address> 

Dear <owner>: 

This letter is to inform you that _____________________has evaluated your request for a Safe, 
Adequate, and Proper (SAP) review pursuant to Va. Code § 32.1-165 filed on _______________.  
Unfortunately, we are not able to approve the request for the following reason(s): 

{INSERT REASONS, i.e., 

The onsite system is not designed for the expected flows. 
The proposed building plan does not meet setback requirements for the septic system. 
The existing onsite system appears to be failing.} 

This decision is based on the information filed with your application and the request from the local 
building official.  You have the right to appeal this decision.  If you wish to appeal, you can 
submit your request to ________________________ at _________________________________ 
within thirty (30) days from the date you receive this letter. Please include any facts or other data 
that would support your appeal. 

If you have any questions or if this office may be of further service, please let us know. 

Sincerely, 

Environmental Health Specialist 

CC: Building Official 
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Attachment 6:  Draft NOAV Letter 
COMMONWEALTH OF VIRGINIA 

VIRGINIA DEPARTMENT OF HEALTH 
<LHD address> 

<Today> 

NOTICE OF ALLEGED VIOLATION 
<OwnerName> 
<OwnerMailingAddress> 
<OwnerMailingCity>, <OwnerMailingState> <OwnerMailingZip>            

Re: (Physical Address, Location, Lot#, Tax Map #, ect) Certified Mail 

Dear <OwnerName>: 

This Notice is to inform you that the <FacilityLocationCounty> County Health Department ("local 
health department") has observed certain conditions on your property that may constitute threats to 
public health and the environment. The following observations form the basis for the issuance of 
this notice: 

On (insert date), ____________, Environmental Health Specialist with the local health 
department conducted an inspection of your sewage treatment system ("system") ______. 
The inspection revealed: 

 The system appeared to discharge untreated or partially treated sewage effluent into the 
waters of the Commonwealth and not operating in accordance with the effluent limitation 
set forth in your general permit. 

 Aerator appeared to not be functioning properly. 
 Aerator missing. 
 No disinfectant tablets were provided in the chlorinator. 
 etc. 
 Your current operation permit appears to have expired on ____________. 
 It appears that a valid monitoring contract is not provided. 
 It appears that a valid maintenance contract is not provided. 
 The local health department has not received required monitoring and maintenance reports. 

These observations, if verified, constitute real or potential threats to public health and to the 
ground and surface waters of the Commonwealth. 

This notice is to remind you that it is your responsibility, as owner of your property, to operate the 
facilities in accordance with the applicable laws and regulations of the State Board of Health 

331



 
 

   
 

  
  

 
 

 

 

 

 

 
 

 
 

 
 

 

 
 

 

 
 

GMP #2017-03 
September 1, 2017 
Page 19 of 29 

("Board"). The Sewage Handling and Disposal Regulations (12 VAC 5-610-20 et seq., the 
"Regulations") and the Alternative Discharging Sewage Treatment Regulations for Individual 
Single Family Dwellings Regulations (12 VAC 5-640-20 et seq., "Discharging Regulations") 
which contain the following provisions: 
12 VAC 5-610-80. Sewerage systems and/or treatment works required. 

A. The discharge of untreated sewage onto the land or into the waters of the Commonwealth is 
prohibited. 
B. No owner, person, or occupant shall discharge treated or untreated sewage onto the land, into 
the soil or into the waters of the Commonwealth without a valid permit from the commissioner or, 
as appropriate, a certificate issued by the Department of Environmental Quality in accordance 
with Title 62.1 of the Code of Virginia. 

C. All buildings, residences, and structures designed for human occupancy, employment or 
habitation and other places where humans congregate shall be served by an approved sewerage 
system and/or treatment works. An approved sewerage system or treatment works is a system for 
which a certificate to operate has been issued jointly by the department and the Department of 
Environmental Quality or a system which has been issued a separate permit by the commissioner. 

12 VAC 5-610-350. Failure of a sewage disposal system. For the purpose of requiring 
correction of a malfunctioning sewage disposal system the presence of raw or partially treated 
sewage on the ground's surface or in the adjacent ditches or waterways or exposure to insects, 
animals or humans is prima facie evidence of such system failure and is deemed a violation of 
these regulations. pollution of the groundwater or backup of sewage into plumbing fixtures may 
also indicate system failure. 

12 VAC 5-640-430.A. Performance requirements. Discharge limits. All systems operated under 
this chapter shall meet the effluent limitations set forth by the State Water Control Board in the 
General Permit. 

12 VAC 5-640-220.B. Permits; general. Operation permit required. Except as provided in 12 
VAC 5-640-310, no person shall place a discharging system in operation, or cause or allow a 
discharging system to be placed in operation, without obtaining a written operation permit. 

12 VAC 5-640-220.D. Permits; general. Operation permit validity. Except as provided for in 12 
VAC 5-640-280, operation permits shall be valid for a period of time not longer than the General 
Permit and the maintenance contract required pursuant to 12 VAC 5-640-500 B or the monitoring 
contract required pursuant to 12 VAC 5-640-490 F, whichever expires first. The operation permit 
may be renewed upon written proof of a new or renewed maintenance contract or monitoring 
contract provided they are all valid for not less than 24 months. The period of renewal shall 
coincide with the expiration date of the document with the shortest period of validity. 

12 VAC 5-640-490.A. Monitoring. General. Discharging systems that discharge improperly 
treated effluent can endanger public health and threaten environmental resources. All discharging 
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systems shall be routinely inspected and the effluent sampled to determine compliance with the 
effluent limitations set forth by the State Water Control Board in the General Permit. All testing 
requirements contained in this chapter are the responsibility of the system owner to have 
collected, analyzed, and reported to the department. 

12 VAC 5-640-490.F. Monitoring. Monitoring contract. In order to assure monitoring is 
performed in a timely and competent fashion, the owner of each system shall have a contract for 
the performance of all mandated sampling with a person capable of performing the sampling and 
analysis of the samples. This requirement may be met by including the performance of all testing 
and monitoring as part of the maintenance contract in accordance with 12 VAC 5-640-500 C 1. 
Failure to obtain or renew a monitoring contract shall result in the suspension or revocation of 
the operation permit as described in 12 VAC 5-640-280. When the district health director or the 
sanitarian manager find that the homeowner is capable of collecting  and transporting samples to 
an approved laboratory in compliance with this chapter, the requirement for having a valid 
monitoring contract may be waived. Waiving of this requirement shall be done only on an 
individual basis and shall reflect the competency of the individual based on prefessional, training, 
or other educational experience. In the event the individual for whom this section is waived fails to 
collect three or more of any of the required samples in any five-year period, the district sanitarian 
or the health director may reinstate the requirement for a monitoring contract. 

12 VAC 5-640-500.A. Maintenance. General. Due to the potential for degrading surface water 
and ground water quality or jeopardizing the public health, or both, routine maintenance of 
discharging systems is required. In order to assure maintenance is performed in a timely manner 
a maintenance contract between the permit holder and a person capable of performing 
maintenance is required. 

12 VAC 5-640-500.B. Maintenance. Maintenance contract. A maintenance contract shall be kept 
in force at all times. Failure to obtain or renew a maintenance contract shall result in the 
suspension or revocation of the operation permit as described in 12 VAC 5-640-280. The 
operation permit holder shall be responsible for ensuring that the local health department has a 
current copy of a valid maintenance agreement. When a maintenance contract expires or is 
canceled or voided, by any party to the contract, the owner shall report the occurrence to the local 
health department within 10 work days. 

12 VAC 5-640-510. Information to be reported. 

A. Who is responsible for reporting. All owners issued an operation permit for a discharging 
system are responsible for reporting the results of all mandated testing to the department. 

B. What must be reported. All formal compliance testing, informal testing, repairs, modifications, 
alterations, expansions and routine maintenance must be reported. 

C. When reports are due. All reports and test results must be submitted within 15 working days of 
the sample collection. 
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D. Where to report results. All reports and test results shall be submitted to the local or district 
office of the health department. When formal testing indicates a discharge limit established in the 
General Permit is being exceeded or when informal testing indicates a discharging system may be 
in violation of the General Permit requirements, the maintenance provider shall be notified by the 
owner within 24 hours. 

12 VAC 5-640-520. Failure to submit information. Failure to conduct mandatory monitoring or 
to report monitoring results as required in 12 VAC 5-640-490 and 12 VAC 5-640-510 may result 
in the suspension or revocation of the owner's operation permit. 

Violations of the Regulations and Discharging Regulations may result in enforcement actions 
provided under Title 32.1 of the Code of Virginia. 

The local health department recommends that you take the following steps within the timeframes 
described to mitigate the effects of potential sewage discharge: 

Immediately cease discharging untreated or partially treated sewage onto the ground or water 
of the Commonwealth. 
Immediately contract with an individual who holds a valid Sewage Handling Permit from the 
Virginia Department of Health to pump and haul out the sewage system and dispose of the 
contents on an emergency basis in accordance with section 12 VAC 5-610-599.1 of the 
Regulations. 
Immediately treat the ground surface that has been exposed to raw or partially treated sewage 
with a layer of lime in order to destroy any remaining pathogenic microorganisms and to 
reduce odors. 

I should advise you that, while the Virginia Department of Health ("VDH") and the State Health 
Commissioner ("Commissioner") has not made a decision on whether to initiate enforcement 
action against you at this time, your failure to institute the recommendations above may affect 
further investigation and potential enforcement by the Commissioner and VDH. 

This notice sets forth the local health department's observations and recommendations, but 
it is not a case decision as defined in §2.2-4001 of the Code of Virginia. If you have additional 
facts that you believe bear on this situation and you would like to schedule an informal-fact 
finding conference pursuant to §2.2-4019 of the Code of Virginia, please contact <manager>, 
Environmental Health Manager at <phone number> within fifteen (15)days of the receipt of this 
notice. Bear in mind should you fail to attend any scheduled IFFC absent good cause, the Health 
Director may issue an adverse case decision. 

Sincerely, 

<EHS> 
Environmental Health Specialist 
CC: <FacilityLocationCounty> County Commonwealth Attorney 
         <Director>Director Health District 
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Attachment 7:  Data entry requirements for VENIS. 

For entry of SAP request where no system information is currently in VENIS, complete all the 
steps below. For entry of SAP request with current information in VENIS, skip to number 3. 

1. Create a physical location for the onsite sewage system.  Use the same process as creating 
a new physical location for a construction permit application. 
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2. Create a new sewage system.  Enter available information for the existing onsite sewage 
system based on the permit on file, if available. The data entry must include the number of 
bedrooms for which the existing system was sized, as this information transfers to the 
existing system evaluation page. 

336



 
 

   
 

  
  

 

 
 

 
 

  
 

 
   

  
 

  
 

  
 

 

 
 

 

 
 

 
 

GMP #2017-03 
September 1, 2017 
Page 24 of 29 

3. Create an existing system evaluation. 

When filling out the existing system evaluations: 

 Evaluation Requested Date = Date request for HD review is received from building 
official. 

 Evaluation Date = Date LHD staff perform their review (site visit date for bare 
applications, Level I/Level II review for private sector applications). 

 Reason for Evaluation = Building Permit. 

 Observed Building Use = Residential or Non-residential as appropriate. 

 Is Property Currently occupied? = Yes, if owner noted that property has been occupied 
during previous 30 day period.  No, if owner noted that property has not been occupied 
during previous 30 day period. 

 Structure Designed for Human Occupancy = Yes, if the application was submitted 
pursuant to 32.1-165. No, if the application is for a courtesy review for a structure not 
designed for human occupancy. 

 Owner Affidavit Provided = Yes, if an application was also received from the owner. No, 
if an application was not received from the owner. 
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 Record of System on File = as applicable. 

 System Installed Legally = Yes, unless a NOAV will be issued for illegal installation. 

 Complies with Current Regulations = Yes, if system will be approved as SAP.  No, if 
system will be approved as non-conforming.  Leave blank if system was installed illegally 
and NOAV will be issued. 

 Drawing = Insert a scanned copy of the site sketch for the SAP review. 

 For the “Sewage System Information” fields, enter information as applicable from records 
review and site visit.  For “System properly functional?” enter “Yes” unless an NOAV will 
be issued for a failing system.  For “Sewage Evaluation Results” only enter “Denied” when 
an NOAV will be issued for the existing system because: 1) the system does not comply 
with the regulatory requirements in effect at the time of its installation; 2) the system is 
failing; or 3) the system is not expected to function properly given its design and 
construction for the sewage flow and strength. 

 For “Evaluation Conclusion”, under the “Summary” section, only enter “Denied” when an 
NOAV will be issued for the existing system because: 1) the system does not comply with 
the regulatory requirements in effect at the time of its installation; 2) the system is failing; 
or 3) the system is not expected to function properly given its design and construction for 
the sewage flow and strength. 
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Attachment 8: 
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1 VIRGINIA: 
2 
3 BEFORE THE 
4 STATE BUILDING CODE TECHNICAL REVIEW BOARD 
5 [Preliminary Hearing for Timeliness and Properness Before the Board] 
6 
7 
8 IN RE: Appeal of Todd Ferguson 
9 Appeal No. 26-03 

10 
11 DECISION OF THE REVIEW BOARD 
12 
13 I. Procedural Background 
14 
15 The State Building Code Technical Review Board (Review Board) is a Governor-

16 appointed board established to rule on disputes arising from application of regulations of the 

17 Department of Housing and Community Development.  See §§ 36-108 and 36-114 of the Code of 

18 Virginia.  The Review Board’s proceedings are governed by the Virginia Administrative Process 

19 Act (§ 2.2-4000 et seq. of the Code of Virginia). 

20 II. Case History 

21 1. On April 3, 2024, Todd Ferguson (Ferguson) applied for a building permit to install 

22 a used manufactured home on the property located at 5405 Whitmill School Road, in Pittsylvania 

23 County (County), to replace the manufactured home that burned on December 17,2023. The 

24 County denied his application for building permit citing excavation of the septic system 

25 distribution box, submittal of a Safe, Adequate, and Proper (SAP) Report from the Virginia 

26 Department of Health (VDH), and payment of all delinquent property taxes. 

27 2. Ferguson requested an appeal to the local appeals board for the inaction of the 

28 County to issue his requisite building permit in May of 2024.  The appeal was administratively 

29 denied by the County based on the requirements listed in Item #1 above and payment of the $200 

30 local appeals fee.  Ferguson informed the County that he was indigent and could not afford the fee. 
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49 

50 
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52 

53 

Ferguson requested an indigent waiver or good cause exception for the local appeals fee which 

was denied by County.  

3. On May 15, 2026, after “the 25-month delay, shifting county demands, and 

arbitrary enforcement barriers” Ferguson further appealed to the Review Board.  

4. While initially processing the appeal application, Review Board staff found that the 

local appeals board had neither convened for a hearing nor issued a decision.  Additionally, during 

the final submittal phase of processing the appeal application, the County identified the potential 

jurisdictional issue of timeliness to the local appeals board.  Prior to the hearing, Chair Dawson 

informed the parties that due to the potential jurisdictional issues of properness before the Review 

Board and timeliness to the local appeals board, the hearing was going to be a preliminary hearing 

as to whether the appeal was properly before the Review Board and/or untimely to the local appeals 

board. 

5. Appearing at the Review Board meeting for Ferguson was Todd Ferguson. 

Appearing at the Review Board meeting for the County were Otis Vaughan, Building Official for 

Pittsylvania County, and Matthew Evans, legal counsel for Pittsylvania County.  

III. Findings of the Review Board 

A. Whether the appeal was properly before the Review Board. 

B. Whether the appeal was untimely to the local appeals board. 

Ferguson argued that his appeal was timely filed,  Ferguson argued that he filed an appeal 

application in May of 2024 after the April 3, 2024 denial by the County where he was told his 

application could not be processed until he paid the $200 appeal fee.  Ferguson also argued that 

the County issued a letter on August 23, 2024 which included his right to appeal that was 

received on or about August 30, 2024.  Ferguson further argued that he emailed the County 
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expressing his desire to appeal on September 27, 2024.  Lastly, Ferguson argued that the Review 

Board had jurisdiction to hear the case because the County failed to act.  

The County argued that no decision had been made by the local appeals board.  The 

County further argued that the Review Board lacked jurisdiction or authority to hear the case 

because no decision had been issued by the local appeals board. The County also argued that the 

first determination of the building official was June 4, 2026, which was restated a letter dated 

August 23, 2024, both of which were well after Ferguson’s assertion he attempted to appeal in 

May of 2024; therefore, Ferguson could not have filed an appeal in May 2024 as no decision had 

been made by the building official at that time.  The County further argued that none of 

Ferguson’s attempts to appeal had been perfected; none were appropriately acted upon as 

required by both state code and local ordinances because Ferguson had not paid the required 

appeal fee.  The County further argued that the appeal application has not been perfected; 

therefore, the appeal was untimely regardless of the timeline of appeal application submittals by 

Ferguson. Lastly, the County argued that, to date, no appeal application had been perfected by 

Ferguson.         

The Review Board found that the appeal was not properly before the Review Board and 

that the Review Board did not have jurisdiction to hear the case because no case shall lie before 

the Review Board prior to final decision of the local appeals board.  The Review Board further 

clarified that the local appeals board had not convened for a hearing and no decision had been 

made by the local appeals board because Ferguson had not properly filed his appeal application to 

the local appeals board which required him to attach the code official’s decision to the appeal 

application and pay the required fee as set forth in the Pittsylvania County ordinance. 
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78 Conclusion 

79 The appeal having been given due regard, and for the reasons set out herein, the Review 

80 Board orders as follows: 

81 A. Whether the appeal was properly before the Review Board. 

82 The appeal is not properly before the Review Board, and the Review Board does not have 

83 jurisdiction to hear the case because no case shall lie before the Review Board prior to final 

84 decision of the local appeals board.  The Review Board further clarifies that the local appeals board 

85 has not convened for a hearing and no decision has been made by the local appeals board because 

86 Ferguson has not properly filed his appeal application to the local appeals board which requires 

87 him to attach the code official’s decision to the appeal application and pay the required fee as set 

88 forth in the Pittsylvania County ordinance. 

89 

90 ______________________________________________________ 
91   Chair, State Building Code Technical Review Board 
92 
93 
94 Date entered _____November 20, 2026__________ 
95 
96 
97 
98 As required by VCC 119.9: “As provided by Rule 2A:2 of the Supreme Court of Virginia, 

99 you have thirty (30) days from the date of service (the date you actually received this decision or 

100 the date it was mailed to you, whichever occurred first) within which to appeal this decision by 

101 filing a Notice of Appeal with W. Travis Luter, Sr., Secretary of the Review Board.  In the event 

102 that this decision is served on you by mail, three (3) days are added to that period”. 

103 As required by Rule 2A:2(C): “Any party appealing from a regulation or case decision 

104 shall file with the agency secretary, within 30 days after adoption of the regulation or after service 

105 of the final order in the case decision, a notice of appeal signed by the appealing party or that 
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107 
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112 

party's counsel. With respect to appeal from a regulation, the date of adoption or readoption shall 

be the date of publication in the Register of Regulations.  In the event that a case decision is 

required by § 2.2-4023 or by any other provision of law to be served by mail upon a party, 3 days 

shall be added to the 30-day period for that party. Service under this Rule shall be sufficient if sent 

by registered or certified mail to the party's last address known to the agency”. See Rule 2A:2(A) 

of the Rules of the Supreme Court of Virginia. 
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VIRGINIA: 

BEFORE THE 
STATE BUILDING CODE TECHNICAL REVIEW BOARD 

IN RE: Appeal of Kyle Pasquarella (Thee Establishment LLC) 
Appeal No. 26-05 

REVIEW BOARD STAFF DOCUMENT 

Suggested Statement of Case History and Pertinent Facts 

1. On May 4, 2026, the City of Suffolk Department of Fire and Rescue (City), the 

agency responsible for enforcement of the 2021 Virginia Statewide Fire Prevention Code 

(VSFPC), conducted an inspection and issued a Field Inspection Report (Report) to Thee 

Establishment LLC for the following potential violations: 

a) Emergency lighting is maintained and functioning – SFPC Section 1032.10.1 
and 1032.10.2 

b) The means of egress shall remain un-obstructed and reliable at all times – 
SFPC Section 1032.2 

c) Remove extension cords extending through walls, ceilings, floors, under doors 
or floor coverings – SFPC Section 603.6 

d) Discontinue use of unprotected multi-plug adapters. Power Taps must be UL 
Listed, with overcurrent protection – SFPC Section 603.5.1 

e) Extension cords shall not be "daisey chained" together or incorporated with a 
power tap or multiplug adaptor – SFPC Section 603.6.1 

f) Abate existing electrical hazards associated with open wiring. Apply for 
appropriate permit through COF Code Administration – SFPC Section 
603.2.1 

g) All openings in junction boxes or electrical panels shall be closed with an 
approved device – SFPC Section 603.2.2 

h) Required portable fire extinguishers are require to remain in service and have 
an annually inspection and are tagged and dated by a 3rd party – SFPC 
Section 906.2 

i) Install portable fire extinguishers with the supplied hangers or brackets – 
SFPC Section 906.7 

j) Class K Extinguisher required for grease latent fat fryers – SFPC Section 
906.4 

k) Combustible materials shall not be stored in boiler, mechanical or electrical 
rooms – SFPC Section 315.3.3 
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l) Storage in buildings is neat and orderly and separated from sources of ignition 
– SFPC Section 315.3 

m) During the inspection, it was noted that food was being cooked on the stove on 
the first floor. Steam can be seen coming from the pot on the stove on the right 
side. During the inspection of the second floor, a large pot on the stove was 
warm to the touch and contained what appeared to be collard greens. Per the 
Certificate of Occupancy issued on 11/22/2025 by Sean Day, the Building 
Official, it states that" Not Approved for Commercial Cooking or Preparation 
of Food that will require the collecting and removing of grease vapors, smoke, 
steam, heat, odors, and products of combustion" – SFPC Section 301.3 

2. The Report did not contain a right of appeal. 

3. Kyle Pasquarella (Pasquarella), legal counsel for Thee Establishment LLC, 

attempted to file an appeal to the City of Suffolk local appeals board (local appeals board) but was 

informed by the City that he did not have a right to an appeal.  In his attempt to file an appeal to 

the local appeals board, Pasquarella found that the City did not have a local appeals board as 

required in VSFPC Section 112.1.   

4. On June 8, 2026, Pasquarella filed an appeal to the Review Board. In his original 

statement of relief sought, Pasquarella asked the Review Board to remand the case back to the 

local appeals board for a hearing on the merits of the case; however, during the processing of the 

appeal, Pasquarella amended his request asking the Review Board to take jurisdiction over the case 

and not remand it back to the City.    

5. This staff document, along with a copy of all documents submitted, will be sent to 

the parties an opportunity given for the submittal of additions, corrections, or objections to the 

staff document, and the submittal of additional documents or written arguments to be included in 

the information distributed to the Review Board members for the hearing before the Review Board. 

Suggested Issues for Resolution by the Review Board 

1. Whether to overturn the decision of City that a violation of VSFPC Section 
1032.10.1 Activation test and 1032.10.2 Power test exists.  
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2. Whether to overturn the decision of City that a violation of VSFPC Section 
1032.2 Reliability exists. 

3. Whether to overturn the decision of City that a violation of VSFPC Section 603.6 
Reliability exists. 

4. Whether to overturn the decision of City that a violation of VSFPC Section 
603.5.1 Listing exists. 

5. Whether to overturn the decision of City that a violation of VSFPC Section 
603.6.1 Application and use exists.  

6. Whether to overturn the decision of City that a violation of VSFPC Section 
603.2.1 Modified or damaged exists.  

7. Whether to overturn the decision of City that a violation of VSFPC Section 
603.2.2 Open electrical terminations exists.  

8. Whether to overturn the decision of City that a violation of VSFPC Section 906.2 
General requirements exists. 

9. Whether to overturn the decision of City that a violation of VSFPC Section 906.7 
Hangers and brackets exists. 

10. Whether to overturn the decision of City that a violation of VSFPC Section 906.4 
Cooking equipment fires exists.  

11. Whether to overturn the decision of City that a violation of VSFPC Section 
315.3.3 Equipment rooms exists.  

12. Whether to overturn the decision of City that a violation of VSFPC Section 315.3 
Storage in buildings exists.  

13. Whether to overturn the decision of City that a violation of VSFPC Section 301.3 
Occupancy exists. 
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